
Adapting to a Rapidly Changing Internet Landscape 
The introduction lays out the rapidly changing Internet landscape, the rise of 
giants like Netflix and Etsy, the shift toward over-the-top content services, the 
Oscar for Amazon’s “Transparent,” and more. It sets the stage for the sweeping 
decision that is about to follow.

The open Internet drives the American economy and serves, every day, as a 
critical tool for America’s citizens to conduct commerce, communicate, 
educate, entertain, and engage in the world around them. The benefits of an 
open Internet are undisputed. But it must remain open: open for commerce, 
innovation, and speech; open for consumers and for the innovation created by 
applications developers and content companies; and open for expansion and 
investment by America’s broadband providers. For over a decade, the 
commission has been committed to protecting and promoting an open 
Internet. 
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Core Legal Action for Net Neutrality 
In just a few sentences, the F.C.C. reveals the core of the legal action it is taking 
in this lengthy document. Here, it uses some crucial terminology: Section 706 of 
the Telecommunications Act is what the agency had relied on as the grounding 
for its previous Open Internet Order, which was overturned by the courts. 

Title II of the Communications Act gives the F.C.C. much broader powers, and 
by simply invoking it, it would be bringing the full authority of the agency to 
bear on Internet providers. Yet the F.C.C. immediately calls for “forbearance” of 
some of that authority — avoiding price-setting, for example. This is consistent 
with President Obama’s call for tougher net neutrality rules with a light 
regulatory hand. 

But if these rules are challenged in the courts, these core concepts are likely to 
be questioned.

http://www.nytimes.com/2014/11/11/technology/obama-net-neutrality-fcc.html


Carefully tailored rules need a strong legal foundation to survive and thrive. 
Today, we provide that foundation by grounding our open Internet rules in 
multiple sources of legal authority — including both Section 706 of the 
Telecommunications Act and Title II of the Communications Act. Moreover, 
we concurrently exercise the Commission’s forbearance authority to forbear 
from application of 27 provisions of Title II of the Communications Act, and 
over 700 Commission rules and regulations. This is a Title II tailored for the 
21st century, and consistent with the “light-touch” regulatory framework that 
has facilitated the tremendous investment and innovation on the Internet. 
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Expanding Regulations for Expanded Broadband Usage 
The F.C.C. had to formulate new rules because the courts overturned the 
previous set in the case cited here. And in the paragraphs that follow, the F.C.C. 
suggests that expansion of broadband usage through both landlines and the 
broadcast spectrum requires expanded regulations.

The benefits of rules and policies protecting an open Internet date back over a 
decade and must continue. Just over a year ago, the D.C. Circuit in Verizon v. 
F.C.C. struck down the commission’s 2010 conduct rules against blocking 
and unreasonable discrimination.
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A Focus on Title II 
The original proposal of Tom Wheeler, the F.C.C. chairman, envisioned basing 



the new net neutrality rules on Section 706, not Title II, but he immediately 
came under intense criticism. Since the F.C.C. began to enshrine the concept of 
net neutrality in its rule-making under the chairmanship of Michael Powell in 
2004 and 2005, it relied on Title II.

But the courts, in essence, ruled that such a foundation was insufficient to 
justify the sweeping powers that the agency was assuming. Mr. Wheeler initially 
tried to remain within the narrower universe of Section 706 regulations, but he 
also called for suggestions and criticism, specifically including the possibility of 
using Title II. 

The Commission, in its May Notice of Proposed Rulemaking, asked a 
fundamental question: “What is the right public policy to ensure that the 
Internet remains open?” It proposed to enhance the transparency rule, and 
follow the Verizon court’s blueprint by relying on Section 706 to adopt a no-
blocking rule and a requirement that broadband providers engage in 
“commercially reasonable” practices. The Commission also asked about 
whether it should adopt other bright-line rules or different standards using 
other sources of Commission authority, including Title II. And if Title II were 
to apply, the Commission asked about how it should exercise its authority to 
forbear from Title II obligations. It asked whether mobile services should also 
be classified under Title II.
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Laying the Groundwork for a Future Court Battle 
The outpouring of public response to the F.C.C.’s initial proposal was 
extraordinary, especially after John Oliver, the HBO satirist, called on viewers 
to bombard the agency with critical emails. (The F.C.C. says such a response 
was never envisioned by Congress when it adopted the Administrative 
Procedure Act, or A.P.A., which established many of the ground rules followed 
by agencies like the F.C.C.)  Here, the F.C.C. is engaging in a kind of regulatory 
martial art: It is making a virtue of its own apparent unpopularity during that 
period by citing that criticism as a basis for the need to invoke Title II. 

http://www.nytimes.com/2014/05/16/technology/fcc-road-map-to-net-neutrality.html
http://www.nytimes.com/2014/05/16/technology/fcc-road-map-to-net-neutrality.html
http://www.nytimes.com/2014/05/11/business/defending-the-open-internet.html
http://www.nytimes.com/2014/11/17/business/media/john-olivers-complicated-fun-connects-for-hbo.html
http://www.nytimes.com/2014/11/17/business/media/john-olivers-complicated-fun-connects-for-hbo.html


Fundamentally, the agency had never entirely eschewed its right to use Title II, 
which it had held in abeyance. Now that it is calling on Title II, it may need to 
lay the foundation for a future court battle, and it is doing so by explaining the 
reasons for the shift here and in some of the subsequent sections. 

Congress could not have imagined when it enacted the APA almost 70 years 
ago that the day would come when nearly four million Americans would 
exercise their right to comment on a proposed rulemaking. But that is what 
has happened in this proceeding and it is a good thing. The commission has 
listened and it has learned. Its expertise has been strengthened. Public input 
has “improve[d] the quality of agency rulemaking by ensuring that agency 
regulations will be ‘tested by exposure to diverse public comment.’”  There is 
general consensus in the record on the need for the commission to provide 
certainty with clear, enforceable rules. There is also general consensus on the 
need to have such rules. Today the commission, informed by all of those 
views, makes a decision grounded in the record. The commission has 
considered the arguments, data, and input provided by the commenters, even 
if not in agreement with the particulars of this order; that public input has 
created a robust record, enabling the commission to adopt new rules that are 
clear and sustainable. 
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The Three Practices Banned by This Rule 
What the rules actually prohibit is described in this section. Between them, 
blocking, throttling and paid prioritization — which refer to outright blocking of 
content, slowing of transmissions, and the creation of so-called “fast lanes” — 
encompass most of the practices that net neutrality rules have been intended to 
eliminate.

Because the record overwhelmingly supports adopting rules and demonstrates 
that three specific practices invariably harm the open Internet — blocking, 



throttling, and paid prioritization — this order bans each of them, applying the 
same rules to both fixed and mobile broadband Internet access service.–
PARAGRAPH 14

Connections Between Content Providers and Broadband 
Providers 
The F.C.C. is reviewing disputes over interconnections on the Internet — 
including those that Netflix has had with Comcast, Verizon and other providers 
— but it is not subjecting them to the same requirements as those being 
imposed on transmissions being made directly to people’s homes. It says that it 
is not entirely clear about how it ought to proceed. It will review these issues on 
a case-by-case basis. 

But this order does not apply the open Internet rules to interconnection. Three 
factors are critical in informing this approach to interconnection. First, the 
nature of Internet traffic, driven by massive consumption of video, has 
challenged traditional arrangements — placing more emphasis on the use of 
CDNs or even direct connections between content providers (like Netflix or 
Google) and last-mile broadband providers. Second, it is clear that consumers 
have been subject to degradation resulting from commercial disagreements, 
28 perhaps most notably in a series of disputes between Netflix and large last-
mile broadband providers. But, third, the causes of past disruption and — just 
as importantly — the potential for future degradation through interconnection 
disputes — are reflected in very different narratives in the record. While we 
have more than a decade’s worth of experience with last-mile practices, we 
lack a similar depth of background in the Internet traffic exchange context. 
Thus, we find that the best approach is to watch, learn, and act as required, but 
not intervene now, especially not with prescriptive rules. This order — for the 
first time — provides authority to consider claims involving interconnection, a 
process that is sure to bring greater understanding to the commission.–
PARAGRAPH 30



Using a 'Light Touch' 
Cable and telephone companies that provide Internet service have argued that 
by shifting to Title II regulation, the F.C.C. was inevitably moving toward price-
setting. The agency, in response, has said that it will use a light touch. Here and 
in subsequent sections it explains its plans to “forbear” from the kinds of 
regulatory proceedings to which the old “Ma Bell” telephone companies were 
subjected. 

Today, our forbearance approach results in over 700 codified rules being 
inapplicable, a “light-touch” approach for the use of Title II. This includes no 
unbundling of last-mile facilities, no tariffing, no rate regulation, and no cost 
accounting rules, which results in a carefully tailored application of only those 
Title II provisions found to directly further the public interest in an open 
Internet and more, better, and open broadband. Nor will our actions result in 
the imposition of any new federal taxes or fees; the ability of states to impose 
fees on broadband is already limited by the congressional Internet tax 
moratorium. This is Title II tailored for the 21st century. Unlike the 
application of Title II to incumbent wireline companies in the 20th century, a 
swath of utility-style provisions (including tariffing) will not be applied. 
Indeed, there will be fewer sections of Title II applied than have been applied 
to Commercial Mobile Radio Service (CMRS), where Congress expressly 
required the application of Sections 201, 202, and 208, and permitted the 
commission to forbear from others. In fact, Title II has never been applied in 
such a focused way. –PARAGRAPH 37

The Internet Is Not Merely an Information Service 
The F.C.C. says that in the Verizon decision, the court gave it an “implicit 
invitation” to “revisit” its classification of much of the Internet as an 
“information service.”  It now says that the “retail Internet” -- the portion that 
most of us see day to day -- is not merely an information service but also an 
“edge service,” that is, the consumer-facing part of the vast telecommunications 
network that is the Internet. This has important legal implications -- essentially, 
if it is sustained by the courts, it could make such services subject to Title II 



regulation. In the paragraphs that follow, the agency says that not only is it 
logical to make such a reclassification but it is imperative, given the exponential 
expansion of Internet use in daily life. 

The Verizon decision thus made clear that section 706 affords the 
Commission substantive authority, and that open Internet protections are 
within the scope of that authority. And this Order relies on section 706 for the 
open Internet rules. But, in light of Verizon, absent a classification of 
broadband providers as providing a “telecommunications service,” the 
Commission could only rely on section 706 to put in place open Internet 
protections that steered clear of regulating broadband providers as common 
carriers per se. Thus, in order to bring a decade of debate to a certain 
conclusion, we conclude that the best path is to rely on all available sources of 
legal authority—while applying them with a light touch consistent with 
further investment and broadband deployment. Taking the Verizon decision’s 
implicit invitation, we revisit the Commission’s classification of the retail 
broadband Internet access service as an information service and clarify that 
this service encompasses the so-called “edge service.”–PARAGRAPH 48

The Rules Cover Mobile Devices 
Cellphones, iPads and other mobile devices are now subject to the same open 
Internet rules as landline devices. President Obama had called for this, too. 

This Order also revisits the Commission’s prior classification of mobile 
broadband Internet access service as a private mobile service, which cannot be 
subject to common carrier regulation, and finds that it is best viewed as a 
commercial mobile service or, in the alternative, the functional equivalent of 
commercial mobile service. Under the statutory definition, commercial mobile 
services must be “interconnected with the public switched network (as such 
terms are defined by regulation by the Commission).”44 Consistent with that 
delegation of authority to define these terms, and with the Commission’s 
previous recognition that the public switched network will grow and change 
over time, this Order updates the definition of public switched network to 
reflect current technology, by including services that use public IP addresses. 



Under this revised definition, the Order concludes that mobile broadband 
Internet access service is interconnected with the public switched network. In 
the alternative, the Order concludes that mobile broadband Internet access 
service is the functional equivalent of commercial mobile service because, 
like commercial mobile service, it is a widely available, for profit mobile 
service that offers mobile subscribers the capability to send and receive 
communications, including voice, on their mobile device. –PARAGRAPH 48


